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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  lodged  by  the

informant Sri Babul Purkayastha is that on 16.01.2016 at about 05.34

PM the persons namely Sri Sapan Paul also known as Kalu S/o Late

Jiban  Chanda  Paul  resident  of  Rangagora  Road  near  Durgabari,  Sri

Tapan Bhattacharjee resident of Parbatia behind Jeebanjyoti Hospital,

Sri  Mon  Dutta  S/o  Shibo  Shankar  Dutta  resident  of  Daspara  Matri

Nagar, Sri Pankaj Biswas resident of West Sripuria Opp. Dokhenasower

Kalibari and Sri Biswajit Dutta resident of Barpothar Bihutoli illegally

cut his cable measuring 150 meters and took the same with them. He

also alleged that the accused persons have illegally cut the cable and

connect their line in his 5 to 6 consumers causing him great loss and

the informant came to know that fact when one consumer Sri Aribanda

Das called him at about 05.34 PM. Hence the case.

INVESTIGATION

2. On the  basis  of  aforesaid  FIR,  police  registered a  case  against  the

accused  persons  Sri  Sapan  Paul,  Sri  Tapan  Bhattacharjee,  Sri  Mon

Dutta, Sri Pankaj Biswas and Sri Biswajit Dutta as Tinsukia PS Case No.

74/16  under  section  379/427  of  Indian  Penal  Code  (Herein  after

referred to as IPC). Police investigated the case and on completion of

investigation submitted charge-sheet against the accused person Sri

Mon Dutta @ Sri Sibshankar Dutta under section 448/427.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Sri Mon Dutta in Court, copies of

relevant documents u/s 173 Cr.P.C were furnished to him in compliance

with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused person under section

448/427 of IPC. The accused person pleaded not guilty and claimed to

2 | P a g e



GR Case No. 134 of 2016

be tried when particulars of offences under those sections are duly

read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side  adduced evidence of  four  witnesses  and exhibited

one documentary evidence.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examination of the accused

person U/S 313 Cr.P.C. has been done with regard to the incriminating

circumstances  appeared  against  him  in  the  prosecution  evidence.

Defence side has adduced no evidence and plea of the defence is of

total denial.

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering  the  materials  produced,  hearing  the  arguments  of  the

learned counsels for both the sides, the following points are taken as

points for determination.

POINTS FOR DETERMINATION:

(i) Whether on 16.01.2016 at about 5.34 PM the accused person

had  committed  house  trespass  and  thereby  committed  an

offence punishable under Section 448 IPC?

(ii) Whether on the same date and time the accused person had

illegally cut the cable wire measuring 150 meters and connected

his own cable connection to 5/6 consumers causing great loss to

the  informant  and  thereby  committed  an  offence  punishable

under Section 427 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

1. PW1 Sri Pramod Ranjan Chandra stated in his examination that he do

not know the informant and he knows the accused person. He stated

that the incident took place in the year 2015. He stated that in that
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year for 15 to 20 days there was no cable connection in his television

so he called the cable operator of his area to inform about the incident

and his phone call  was attended by Sri  Jai Purkayastha.  He further

stated that after receiving his complaint no one come to his house for

inquiry and help. He stated that after that he went to the accused Sri

Mon Dutta to obtain new cable connection and Mon Dutta gave him

new  connection  and  thereafter  he  got  information  that  Babul

Purkayastha  lodged  a  case  against  the  accused  Sri  Mon  Dutta  @

Shibashankar Dutta.  He presumed that complainant had lodged the

case, due to taking of new connection by him from the accused.

2. In his cross examination PW1 stated that on his request accused, Mon

Dutta has provided his cable line and given him the new connection

and apart from it, the accused has not done anything . He also stated

that he had removed the earlier connection of Babul Purkayastha for

taking the new connection.

3. PW2 Sri  Arobinda Das stated in his examination that he knows the

informant by his name but he did not know him personally and he also

know the accused person. He stated that he does not remember the

date  of  incident  and  he  also  does  not  know  anything  about  the

incident.

4. PW3 Sri Babul Purkayastha stated in his  examination that he is the

informant of this case and he knows the accused Sri Mon Dutta.  He

stated that the incident took place on 16.01.2016, at about 5.30 PM,

when one his cable customer informed him that there was no cable

connection and, thereafter, next morning he sent his staff, Sri  Putul

Hussain to see why the connection was disconnected. He stated that

Sri  Putul  Hussain  informed  him  that  the  cable  connection  is

disconnected and then he went to the place of occurrence and saw

that his connection has been disconnected and new connection has

been given by someone.  He further stated that on his inquiry, the

customer  said  that  Mon  Dutta  has  given  the  new  connection  and

thereafter he lodged an ejahar. He proved Ext.1 as the said ejahar and

Ext.1(1) is his signature. Police recorded his statement.

5. PW3 stated in his cross examination that he cannot say what is written

in Ext.1 and he had not mentioned in Ext. 1 whether he is the owner,

proprietor or manager of the said firm. He stated that for doing the

business  of  cable  connection  one  has  to  obtain  license  from
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government  issued  through  postal  department  and  in  Ext.  1  the

license number is not mentioned.  He stated that he had not seen

personally that Biswajit Dutta has cut away his cable connection and

he had not given any documentary about providing cable connection

of 150 meters wire either to the police or before the court. He further

stated  that  he  had  not  given  any  names  of  consumers  whose

connections were cut away by the accused. He also stated that police

went to the house of accused, but to his knowledge nothing has been

recovered from his house.

6. PW4 stated in his examination that he knows the informant but does

not know the accused.  He stated that the incident took place one and

half years ago one day when the owner of his house informed him that

Mon Dutta had cut the cable connection given by Babul Purkayastha

and gave the new connection and for that reason informant told him

that had had given the case. Police did not record his statement.

7. In  his  cross  examination  PW4  stated  that  he  has  no  personal

knowledge regarding the alleged occurrence.  He stated that  at  the

relevant time, he was residing at the rented house of Samarendra Das

Rai who had informed him that the cable connection of UC channel

was disturbing and, as such,  new cable connection was taken from

Mon Dutta, and due to that reason Babul Purkayastha had filed this

case.
,

Judicial Determination

8. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

9. In relation to the instant case, from the perusal of the evidence on

record  it  appears  that  PW1  has  not  stated  anything  incriminating

against the accused Sri Mon Dutta @ Sibshankar Dutta.  In fact PW1

has stated that at the time of incident for a period of 15-20 days there

was no cable connection in his television and has phone call regarding

the  complaint  was  attended  by  Sri  Job  Purkayastha,  but,  however,

even after receiving his complaint, no one came to his house for any

inquiry or help and later on he took new cable connection from the

accused Sri Mon Dutta.  PW1 also stated that he presumed that the
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complainant is lodged the case due to taking of new connection by

him from the  accused and during his  cross  examination  he  clearly

stated that the accused Mon Dutta has given him new connection on

his  own  request  and  apart  from  that  that  accused  has  not  done

anything.   Now  let  me  appreciate  the  evidence  of  the  other

prosecution witness. PW2 has stated that he does not know anything

about the incident. PW3 , who is the informant of this case stated that

he got the information that his cable connection was disconnected and

new cable connection has been given by someone and on inquiry he

came  to  know  that  accused  Sri  Mon  Dutta  has  given  the  new

connection. However, during cross examination he stated that he has

not given the names of any consumers whose connections were cut

away by the accused.  The last prosecution witness is PW4 and during

his cross examination he states that he has no personal knowledge

regarding the alleged occurrence and he also stated that at the time of

incident he was residing at the rented house of Samarendra Das Roy

who informed him that the cable connection of the UC channel was

disturbing and as such new cable connection has been taken from the

accused Sri Mon Dutta and due to this reason the informant had filed

this case. From the appreciation of the evidence on record it is clear

that none of the prosecution witness had started the version of the

informant. In fact it is pertinent to mention that from the evidence it

appears that as the informant's cable connection was disturbing and

customer were unsatisfied with his service, they voluntarily took new

cable connection from the accused Mon Dutta. From the evidence of

the  prosecution  side  the  allegations  against  the  accused  are  not

proved. Hence the prosecution has failed to bring out the ingredients

under section 448/427 IPC.

10. In the light of the above discussion & reasons, I am of the opinion that

the  prosecution  has  failed  to  prove  the  case  against  the  accused

person beyond reasonable doubt. Hence, the accused person deserves

to be acquitted of the charge leveled against him.

11. Hence point (i) and (ii) are decided in negative and goes in favour of

the accused person.
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Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions I come to the conclusion

that the prosecution has failed to establish the allegations against the

accused person. Hence the accused person Sri Mon Dutta @ Shibshankar

Dutta is acquitted of the charges under section 448/427 of Indian Penal

Code  on  benefit  of  doubt  and  the  accused  person  be  set  in  liberty

forthwith.   

The bail bond of the accused person be remain in force for another

six months from today.

This judgment is given under my hand and the seal of this Court on

this 06th day of March, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses

P.W. 1: Sri Pramod Ranjan Chandra

P.W. 2: Sri Arobinda Das

P.W. 3: Sri Babul Purkayastha

P.W. 4: Sri Deepak Chandra

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1. Ejahar.

List of Defence Exhibits/Documents:

Nil

 (ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

                                                                     TINSUKIA
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